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T he  p r o t e c t i o n  of  b o u n d a r y  m a r k s  h a s  e n g a g e d  p u b l i c  a t t e n t i o n  f r o m  the  
e a r l i e s t  t i m e s ,  a n d  h i s t o r y  p r o v i d e s  m a n y  i l l u s t r a t i o n s  of  p u n i s h m e n t s ,  d iv in e  a n d  
t e m p o r a l ,  w h i c h  h a v e  b e e n  t h r e a t e n e d  a g a i n s t  t h o s e  who m i g h t  v i o l a t e  the  s a n c t i t y  
o f  the  s t a k e .

One p a s s a g e  w i t h  w h i c h  m a n y  O n t a r i o  L a n d  S u r v e y o r s  a r e  f a m i l i a r  i s  t a k e n
f r o m  the  1798 S t a t u t e ,  38 Geo III, C h a p t e r  I, U p p e r  C a n a d a ,  a n d  r e a d s  -  11 i f
a n y  p e r s o n  o r  p e r s o n s  s h a l l  k n o w in g ly  a n d  w i l f u l ly  p u l l  down,  d e f a c e ,  a l t e r ,  o r  
r e m o v e  a n y  s u c h  m o n u m e n t  so e r e c t e d  a s  a f o r e s a i d ,  he ,  she ,  o r  t h e y  s h a l l  be  
a d j u d g e d  g u i l t y  of  f e lo n y ,  a n d  s h a l l  s u f f e r  d e a t h  w i th o u t  b e n e f i t  of c l e r g y . ”

T h e  l a s t  p h r a s e  i s  i n t r i g u i n g  a n d  a p p e a r s  a t  f i r s t  s i g h t  to i m p o s e  a f i n a l  
h u m i l i a t i o n  on  the  o f f e n d e r  b y  d e n y i n g  h i m  l a s t  r i t e s  o r  b u r i a l  in  c o n s e c r a t e d  
g r o u n d ,  b u t  i t  m e a n s  n o n e  of  t h e s e  t h i n g s ,  a n d  r e f e r s  s i m p l y  to a f o r m  of p l e a d i n g  
w h ic h ,  h o w e v e r ,  w a s  o n c e  of  g r e a t  i m p o r t a n c e  in  E n g l i s h  C r i m i n a l  L a w .

In the  12th  C e n t u r y ,  c l e r k s  in  h o ly  o r d e r s  who h a d  t r a n s g r e s s e d  the  l a w  
o b t a i n e d  e x e m p t i o n  f r o m  p r o s e c u t i o n  in  the  l a y  c o u r t s  a n d  b e c a m e  s u b j e c t  s o l e l y  to 
the  e c c l e s i a s t i c a l  a u t h o r i t i e s  who e x a c t e d  c a n o n i c a l  p u r g a t i o n  by  o a t h .  A s  a r e s u l t ,  
t h e  c o m m o n  l a w  c o u r t s  a b a n d o n e d  the  d e a t h  s e n t e n c e  in  c a p i t a l  c a s e s  w h e r e  the  
g u i l t y  p a r t y  w a s  n o t  o n ly  a m e m b e r  of  the  c l e r g y  b u t  who w a s  l i t e r a t e ,  a n d  c o u ld  
t h e r e f o r e ,  q u a l i f y  f o r  e n t r y  in to  o r d e r s .  By 1350 th e  p r i v i l e g e  h a d  b e e n  e x t e n d e d  
to s e c u l a r ,  a s  w e l l  a s  r e l i g i o u s  c l e r k s ;  the  t e s t  of  c l e r k s h i p  b e i n g  b a s e d  on  the  
a b i l i t y  to r e a d  th e  o p e n i n g  w o r d s  of  the  f i r s t  v e r s e  of  P s a l m  51, f r o m  t h e n c e f o r t h  
k n o w n  a s  the  " n e c k - v e r s e " .

In 1487 i t  w a s  e n a c t e d  t h a t  e v e r y  l a y m a n ,  w h e n  c o n v i c t e d  of  a  c l e r g y a b l e  
f e lo n y ,  s h o u ld  be  b r a n d e d  on  the  t h u m b  a n d  b a r r e d  f r o m  c l a i m i n g  th e  b e n e f i t  a  
s e c o n d  t i m e .  T he  p l e a  w a s  s u c c e s s f u l l y  i n v o k e d  on  m a n y  o c c a s i o n s  by  o f f e n d e r s  
w h o s e  a c t i o n s  w e r e  a n y t h i n g  b u t  c l e r i c a l ,  a n d  w a s  g r a n t e d  in  1598 to th e  
E l i z a b e t h a n  d r a m a t i s t ,  B e n  J o n s o n ,  who  h a d  k i l l e d  a n  a c t o r  i n  a  d u e l .

P e e r s ,  w h e t h e r  o r  n o t  t h e y  c o u l d  r e a d ,  r e c e i v e d  the  b e n e f i t  i n  1547,  a n d  i t  
w a s  l a t e r  e x t e n d e d  to w o m e n .  T he  n e c k - v e r s e  r e q u i r e m e n t  w a s  a b r o g a t e d  in  1705.

S u b s e q u e n t  p e n a l  r e f o r m s  f o l l o w e d  a t r a d i t i o n a l  E n g l i s h  p r a c t i c e  of  m o d i f y i n g  
th e  s e v e r i t y  o f  th e  l a w  by  the  u s e  of  a n t i q u a t e d  l e g a l  f i c t i o n s  a n d  b e n e f i t  of  c l e r g y  
w a s  w i d e l y  u s e .  It  d id  n o t  a p p l y  to th e  m o r e  a t r o c i o u s  c r i m e s  a n d  f e l o n i e s  c a m e  
to  be  d i v i d e d  in to  c l e r g y a b l e  a n d  n o n - c l e r g y a b l e .  W h e r e  a  b r e a c h  of  s t a t u t e  w a s  
i n t e n d e d  to be  p u n i s h a b l e  by  d e a t h ,  th e  w o r d s  " w i t h o u t  b e n e f i t  of c l e r g y ” w e r e  
a l w a y s  i n s e r t e d .  T h a t  t h i s  p r o v i s i o n  a p p l i e d  to th e  d i s t u r b a n c e  of  b o u n d a r y  m a r k s  
p o i n t s  to th e  s e r i o u s n e s s  w i t h  w h i c h  t h i s  i n f r a c t i o n  of  the  l a w  w a s  r e g a r d e d .

B e n e f i t  of  c l e r g y  w a s  a b o l i s h e d  in  1827 f o r  c o m m o n e r s  a n d  f o r  p e e r s  in  1841.  
W i l fu l  d i s t u r b a n c e  o f  s u r v e y  m a r k s  in  C a n a d a  i s  n o w  a n  i n d i c t a b l e  o f f e n c e  u n d e r  
S e c t i o n  384 of  T he  C r i m i n a l  C ode  w h i c h  p r o v i d e s  a p e n a l t y  of  i m p r i s o n m e n t  fo r  
f ive  y e a r s .
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